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INTRODUCTION AND CONTEXT

Artisanal and small scale mining is typically developed in developing countries. There are close to
30 million people involved in ASM in more than 80 countries worldwide, 30 - 40% of whom are
in Africa (10 - 12 million) and of those 50 - 60% are in the Great Lake Region. ASM contribute to
the global production of minerals, specially the precious metals and semi-precious stones and
more recently the high technology industrial minerals such as 3Ts'. The ASM produce about 10 -
15% of the world’s mined gold; between 15-20% of mined diamonds?; approximately 20-25% of
tin and tantalum; and around 80% of precious and semi-precious stones (coloured gemstones)34.
In the ICGLR region, ASM produce a variety of mineral commodities with prominence in terms of
value to gold, diamonds, coltan and coloured gemstones. Thus, ASM contributes significantly to
the economic development (not officially recorded)of the countries where it is practiced. In some
countries, it constitutes the only mining activity and produce 100% of the mineral commodities.
However, it is also known that the sector faces numerous challenges related to the informality of
its economic streams; illegality; environmental disruptions; poverty; vulnerability to trade in
conflict minerals; slavery and forced labour; child labour and human rights abuses in the mining
camps. There are also gender and cultural barriers to the involvement of women into ASM.

The Africa Mining Vision advocates for “transparent, equitable and optimal exploitation of
mineral resources to underpin broad-based sustainable growth and socio-economic
development”. The vision is essentially a strategy for integrating Africa’s mining sector into its
broader social and economic development processes, and in this manner, addresses the
persistent poverty and lack of development.

The sub regional bodies such as ICGLR echo the vision on their protocols, e.g. ICGLR Protocol
Against the lllegal Exploitation of Natural Resources where it is underlined the sovereign nature
of the Natural Resources and the criminalization of illegal exploitation of Natural Resources.

There is a consensus among the Member States of ICGLR on what need to be done for turning
ASM into a viable economic sector and, it should start with formalization of the sector. In the sub
region, there are positive experiences on the formalisation of the ASM, which are worth to
discuss, such as the case of DRC, Tanzania, and Rwanda.

1cassiterite, wolframite, and coltan

2KPCS, 2008

3Lucas, 2011

4Villegas, C. et al., 2012: Artisanal and Small-Scale Mining in protected areas and Critical Ecosystems Programme
(ASM-PACE): A Global Solutions Study
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DRC: A strong support of ASM on the ground lead to formalization

In DRC,AM is considered an increasingly important livelihood source, both direct and indirectly
dependents, for about 14 — 15% of the national population.

DRC has taken a strong position in promoting ASM and recognizing it as an important sector of
the economy which can contribute more to the GDP of the country if given the right inputs,
especially the enforcement of the laws and regulations.

Context: According to different analysts (e.g. Campbell), the Mining Code has numerous
ambiguities in the application of regulations concerning artisanal mining activities, as well as
significant shortcomings in the operationalisation of institutional mechanisms implemented to
this end.

In 2010, in an effort to gain a certain control over the sector and also to deal with increasing
embargo threats on the purchase of “blood minerals” from international buyers, the President
of DRC suspended ASM and mineral exports from the three eastern provinces (Northern Kivu,
Southern Kivu and Maniema). This might also have resulted on the fact that the United States
had passed the Wall Street Reform and Consumer Protection Act, also known as the Dodd-Frank
Act. In the section 1502, the Act requires that the companies listed in the American Stock
Exchange disclose the origin of the minerals they used if such minerals could be suspected of
supporting conflicts in any way, and that they describe the due diligence exercised to ensure such
minerals are not acquired.

In DRC, ASM is legalized and of most significance in this direction is the establishment, by the
Mining Code of the Artisanal Exploitation Zones (ZEAs). Within these zones, artisanal miners must
apply for a ‘carte d’exploitant artisanal’, an official authorization to mine, which must be renewed
each year. They also need to comply with the regulations on safety, hygiene, water use and
environmental protection specified in the Mining Regulations.

By 2016, the government had officially granted 250 AMZs across the country, however many of
these sites are not being exploited for several reasons, including: lack of geological knowledge
regarding the sites; lack of funds to invest in developing the sites; inaccessible sites due to
conflict; and (in some cases) concessions that were better or equally well suited for ASM
exploitation but were granted for LSM activities instead.

The Government has also registered about 500 cooperatives which are entitled to and area
between 2 and 4 km? each.

Although this can be seen as very small number for a population of 2 million ASM, its value lie on
the formalization process and the government commitment to assist the legal miners in
complying with Mining Code and Environmental Health and Safety good-practices. The
government has created a number of institutions and has committed significant resources
(financial, institutional and human) to assist ASM, this include the establishment of SAESSCAM,
Mining Police, Mining Cadastre, and the CEE (Centre d’Expertise, d’Evaluation et de Certification
des Substances Minérales précieuses et semi-précieuses). The figure 1 shows the intervention
point of each institution in the production chain and market structure of the cooperatives in DRC.
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Figure 1. lllustration of the production chain and market structure in cooperatives

Small-Scale Mining Exploitation License

The provisions of article 64 of the Mining Code govern the scope of the Small-Scale Mining
Exploitation License. The Small-Scale Mining Exploitation License entitles its holder the right to
transform it into an Exploitation License if the technical conditions of exploitation justify/warrant
it. The Small-Scale Mining Exploitation License (“Certificate of Small-Scale Mining”) is a real
property, exclusive, conveyable and transferable right.

The term of validity of the Small-Scale Mining Exploitation License is variable, but it may not
exceed ten years, including renewals. However, on the opinion of the Directorate of Mines, the
Minister may extend the Small-Scale Mining Exploitation License, depending on the
circumstances, and for the substances which exploitation exceeds ten years.

Artisanal Mining License

The 2002 Mining Code permits for the designation of artisanal mining zones (AMZs) in places
where industrial exploitation is deemed to be unfeasible. In such zones, holders of an artisanal
mining card can dig for minerals and sell their output to licensed brokers (negociants) and trading
houses (comptoirs).

The code stipulates that artisanal miners can be given 60 days to evacuate an AMZ for which an
industrial mining permit is granted, or 30 days to submit their own application for a small-scale
mining permit. Most artisanal mining takes place in non-legalized areas, and it often occurs within
existing industrial concessions.
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In the artisanal mining areas (AMZs), only the holders of artisanal miners’ cards which are valid
for the area concerned are authorized to mine mineral substances which can be mined
artisanally.

The artisanal miners’ cards are issued by the Head of the Provincial Division of Mines in the area,
to eligible persons who apply for them and undertake to comply with the regulations on
protection of the environment, health and safety in the artisanal exploitation areas, in
accordance with the terms and conditions set forth in the Mining Regulations. The artisanal
miners’ card is valid one year, renewable for the same period of time, without restriction. If the
artisanal miners’ card is lost, destroyed or stolen, no duplicate is issued.

Licencing process

In DRC the mining is mainly done by artisanal and small scale miners and the licensing of ASM is
decentralized and is attributed by Provincial and Regional Offices signed by the Director of Mining
Division or by the Governor (see Fig. 1), while the licensing of large scale mining company is
entered at regional office of the Mining Cadastre.

The Figure 2 describes the licencing process in the entire mining cycle from prospect to export of
the production in DRC.

EXPORTERS

¢ Exporter's licence - awarded
by the Minister

P . * Artisanal Miners Zones . e Can have buyers
° Prf)s_pectmg Llcense,. (AMZ) - Established by the * Buyer gr(;\lzgotr:]lant e CEEC - makes economic
* Mining and quarry titles; Minister - awarde: y the L
« Exploration License; Provincial Governor evaluation of the

P g « Diggers' Cards - Awarded X consignement to be
* Mining Exploitation license; inii * Traders Licence - 2
'8 EXP) on ficense; by the Mining Adm. awarded by the exportes and cauculates all
* Exploitation of tailings license * Cooperatives - Agreement Provincial Governor the necessary tax. It also
* Small Scale Mining license; and by the Minister issues the Certificate of
* Artisanal Mining Authorization * SSM licences Origin of the product.
Certification of Origin and

Technical Assistance; Tagging at Mine -
H M ﬁ“pws T

CAMI — Mining Cadastre; SAESSCAM — Service d’Assistance et Encadrement du Small-Scale Mining; CEEC — Centre
d’Expertise, d’Evaluation et de Certification des Substances Minérales précieuses et semi-précieuses.
Figure 2. Mine cycle, entities involved for licencing and main requirements. (Author’s concept)

Diggers’ card — issued by the Mining Division at Provincial level in some case decentralized to
Territory level and issued by the head of office. Main requirements include the filling in of a form,
identification of a ZEA where he/she will be working or Cooperative ID if member, and two
photographs, and payment of an annual fee of 25S$. The Digger’s card is valid for one year.

Buyers’ Card — issued by the Provincial Governor. The process is prepared by the mining division
where the applicant has to fill in a form, two photographs and in the case of renewal the old card.
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The process is sent to the Association of buyers for endorsement and evaluation of the applicant,
then the process is also sent to the Intelligence Office for clearance. The dossier is then ready to
be sent to the Provincial Governor and the applicant is asked to pay the fee and the taxes. For
3Ts the fee is 350S plus 50S for administration charges per year.

Processing Agent Licence — issued by the Minister. The process is organized and checked by the
Division of Mines before sending it to the Directorate of Mines in Kinshasa. The process needs to
include a feasibility study, an Environmental Impact Assessment study. The full dossier is
evaluated by a technical committee. For 3Ts, the applicant is required to pay 50,000$ deposit
(once off), licence fee of 6,000$ and 300S for administration charges per year. The licence is valid
for one year while the studies (feasibility and the EIA) are renewed every two years.

For gold processing agent, the applicant is required to pay 5,000$ deposit (once off), 2,500
licence fee and 300S$ for administration charges. The licence is also valid for one year.

For Diamonds, the applicant is required to pay 200,000S deposit, 50,0008 licence fee. The buying
centres or processing centres are allowed to have up to ten buyers at 1,000$ fee for each buyer’s
card.

The Government also authorizes the ZEAs (Zone d’ Exploitation Artisanele) which can be awarded
to cooperatives or to individuals provided that meets the following requirements — be holder of
artisanal miner’s card. The ZEAs are awarded by the Minister of Mines. Presently there are 250
ZEAs in the entire DRC.

Formalization challenges
The formalisation of the mining sector is directly related to the progress and development of the

sector. Presently the sector is faced with several challenges, being the main the limited access to
mining sites and the military unrest (insecurity, gang rids, crushes) which prevent the
administration institutions to function adequately in the affected regions.

The licencing process is considered misaligned to the reality on the ground, as in many cases
someone goes to Kinshasa and obtain a Mining Licence of an area where ASM are working either
as ZEA or as cooperatives, this has been fuelling conflicts between the ASM and the licence
holders.

The Miners complain that the licencing of ZEAs take long time. Although the diggers’ card has
been decentralised to regional offices, the fact that miners have to renew the card every year
constitute a big challenge for formalization.

It was stressed that most of the ZEAs do not have adequate mineral resources for ASM, thus,
they are abandoned by miners. The miners recommended that before a ZEA is declared,
preliminary geological must be conducted in order to evaluate the resources.
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The miners are not culturally prepared to work together and in most case, there are problems
with financial management of the cooperatives. Nevertheless, in some regions of DRC (e.g. North
Kivu) the mining cooperatives seem to work reasonably well.

Additional challenge is related to the mine administration resources which are not yet adequate
for the traceability process, for example it requires presence of government staff in each site.
The smuggling of minerals, especially gold, constitute a big challenge for the formalization of the
sector. According to our interviewees, 99% of the gold produced in DRC is not channelled to the
official systems.

The fact that Government institutions staff lack adequate knowledge of the sector and require
intensive capacity building at all levels constitute a significant challenge.

The miners claim that the amount of taxes and charges upstream (royalties, land owner’s fees)
are high and have been contributing to informality.

Government Site Supervision

The Government has on site SAESSCAM technicians (to assist the miners in mining methods and
control the production), SAESSCAM Inspectors (Health Environment and Safety requirements),
Mining Division inspectors and Mining Police. Normally there should be one technical from
SAESSCAM for every 250 miners.

The SAESSCAM supports the ASM that is practiced in official ASM sites.

The Small-Scale Mining Technical Assistance and Training Service (Service d’assistance et
d’encadrement du small-scale mining: SAESSCAM), is a mechanism specifically dedicated to the
consolidation of ASM. The main activities of SAESSCAM, include:

(i) Promote the emergence of a Congolese middle class in the artisanal and small-scale
mining sector by providing training as well as technical and financial assistance to
small-scale mining cooperatives and operators to reinforce their management
capacities;

(ii) Monitor the flow of materials produced by artisanal and small-scale mining from the
mine to the point of sale, to ensure all production passes through official channels
and to prevent fraud;

(iii) Ensure the recovery, after sale, of all taxes due to the state in accordance with
established terms and mechanisms;

(iv) Encourage artisanal miners to organize into cooperatives;

(v) Encourage artisanal and small-scale miners to conduct mining activities in accordance
with the Mining Code and Regulations;

Doc03_ICGLR _ Formalization Guide: Best Practices in the formalization of ASM in ICGLR



(vi) Contribute to the wellbeing to artisanal and small-scale mining communities at the
local level through integrated development, in accordance with the Mining
Regulations;

(vii)  Collaborate with the relevant public administration, as well as other technical services
of the Ministry of Mines and organizations, in the design, production and acquisition
of equipment adapted to the geological conditions of deposits mined by ASM
operators, to improve production capacity and quality;

(viii)  Disseminate safety standards at mining sites and ensure they are observed;

(ix) Ensure women are integrated into the ASM production chain;

(x) Encourage ASM to invest in other sectors of the national economy, notably to prepare
for post mining phase; and

(xi) Encourage and participate in the creation of an assistance fund for ASM to promote
small and medium scale mining companies

TANZANIA

The Tanzania’s National Strategy for Growth and Reduction of Poverty [MKUKUTA] Il of 2010
notes the potential of the small-scale mining sector in invigorating the growth of the economy,
expanding employment opportunities and extending benefits to wider society. The strategy
outlines plans to enhance the sector through empowering artisanal miners to acquire geological
information, title deeds, equipment, and appropriate mining and processing skills and
technologies, including investments in lapidary, start-up capital; joint ventures, marketing
information, and addressing HIV and AIDS issues.

The Tanzania Five Year Development Plan (FYDP) 2011/12-2015/16 adds to the emphasis on
enhancing the small-scale mining sector. In addition to setting benchmarks for ASM
development, the Plan also addresses credit and equipment challenges for the ASM sector.
Within the FYDP are strategies aimed at boosting small-scale operations by providing better
mining equipment through strategies including leasing and increased funding opportunities. The
Tanzania FYDP plan is also focused on realising Tanzania’s Development Vision of 2025 which
aims to ensure a high quality of livelihood and eliminate all forms of gender inequality that hinder
economic development by 2025.

For the present study, it is important to scale up some of the policies that tend to improve the
ASM and which can be considered best practices in the ICGLR.

Land Allocation Policies for Small Scale Mining

The security of tenure is recognised as key strategy to promote and improve ASM practices.
Although, in Tanzania, most of high potential areas for mineral exploration rights, have been
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taken by large and medium sized multinational companies, who have better access to geological
information compared to ASMs; the 2010 law provided a mechanism in which the ASM can have
better access to Tanzania’s prospective areas.

According to UNEP, 2012, in order to make the policy effective, concerted efforts are needed to
conduct geological investigations in ASM areas in order to ensure appropriate resources viability,
and to ensure that ASM are not marginalised and allocated areas of low prospectivity.

Mining rights for ASM

The Mining Act allows small-scale miners to obtain Primary Mining Licences (PMLs). According to
the 2010 Mining Act, “a primary mining licence shall confer on the holder the right to prospect
for and mine minerals as provided for in this Division of this Part” (2010 Mining Act, Division C,
Clause 54). Thus, a primary mining licence may now include prospecting activities for small-scale
miners. Also, the 2010 Mining Act stipulates that“ a primary mining licence granted under this
section shall be valid for a period of seven years and may be renewed” (2010 Mining Act, Division
C, Clause 55).

In some cases, recognizing the conflicts between small-scale and large-scale miners, the
government has designated certain regions as small-scale mining sites.

Licencing process
The Mining Act of 2010 granted powers to the Minister to allocate an area specifically for persons

holding PMLs.> Otherwise, the process of obtaining the licenses was outlined in the law, involved
filing in a prescribed form by a person who is not disqualified to hold such a license, accompanied
by payment of prescribed fees. The table 1 list the procedures and minimum requirements for
application of PML.

Table 1. Procedures and minimum requirements for the application of PML in Tanzania

Procedures Minimum Requirement

Step 1. Applicant identifies Area of interest Site Plan / Map/ Geological Info (coordinates)

Step 2. Applicant completes and submits a Primary 3 copies each of: Application form (MRF 5); Site plan;
Mining License Application Form and supporting Geographic Coordinates (Arc 1960 datum).

documents to the Resident or Zonal Mines Officer Individuals: — Passport Size Picture attached on the form

Group made up of at least 10 members - Passport Size
Pictures of each member & a Constitution of the group
Co-operative Society - Registration Certificate, Details of
Members & Regulations

Registered Enterprise/Venture (which has mining listed as
part of its core business) — Certificate of Registration &

5 Section 14, The Mining Act, 2010.
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Procedures Minimum Requirement

Registered Company - Certificate of Incorporation,

Company memorandum and articles of association.
(which has mining listed as part of its core business)
Prescribed Application fee

Step 3. The Resident/Zonal Mines Officer Receives FlexiCadastre report
application and issues an acknowledgement receipt to
the applicant

Step 4. The Zonal Mines Officer reviews the Memos/Reports

application and issues an Offer or Rejection Letter

Step 5. Successful Applicant pays prescribed (a) Letter of Acceptance
Preparation fees (b) Prescribed Preparation fee

Step 6. Zonal Mines Officer Grants a Primary Mining  |Prescribed Annual rent
Licence to Applicant

Step 7. Before commencing mining operations, PML  |Environmental investigation and social study report
holder Prepares and submits Environmental conducted by an independent expert
Protection Plan

Step 8. Zonal Mines Officer Assesses the submitted Reports/plans
environmental investigation and social study report
and Environmental Protection Plan

Step 9. Zonal Mines Officer approves the Memo
Environmental Protection Plan

Step 10. Licensed Applicant obtains entry permit from |Permit/Letter from legal holder of surface right
land owners/local authorities and begins operation (Individual/village/District council/National Authority, etc)

The licencing process for PML is decentralised and applicants can obtain the licence at Zonal
Mines Offices.

Decentralization of Licencing for Small Scale Miners

The Government has made efforts to decentralize the permitting process for Primary Mining
Licences in order to reduce the distances between the miners and the mining authorities and
simplify the previous lengthy bureaucratic process. The Primary Mining Licence can be obtained
from the Zonal Mines Offices across the country. This in principle should improve the relationship
between the small scale miners and the mining authorities and should allow more formalization
of the Artisanal and small scale miners. There are 10 Zonal Mines Offices and 16 District Offices
in Tanzania.

Who is Entitled to perform ASM operations in Tanzania?

The 2010 Mining Act states that a “primary mining licence” means a licence for small scale mining
operations, whose capital investment is less than US $100,000 or its equivalent in Tanzanian
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shillings” (2010 Mining Act). This builds further on the 1998 Mining Act, which stipulated that
while the mining licensing system in Tanzania generally works on a “first come, first served” basis
(which has historically benefited large-scale enterprises which have the economic means to
acquire licences), the PML system is open to Tanzanians only. In some cases, companies — if they
are owned by Tanzanians — can hold PMLs.

The 2010 Mining Act stipulates that gemstone mining will no longer be licensed to foreign firms,
as part of an effort to empower local artisanal gemstone miners.

In recent government documents, it appears that giving legal recognition to “artisanal miners”
is being considered, though it is not yet clear what developments there may be in the licensing
system and how the PML system might be adapted. In one policy document detailing future
plans, the Ministry of Energy and Minerals indicates the possibility of considering a way “to
categorize legally artisanal miners and small-scale miners like in Ethiopia” (Ministry of Energy and
Minerals, 2010, p. 18), but the idea has yet to be developed.

Environmental Legal Framework for ASM

Unlike large mining companies, owners of PMLs do not have to complete environmental impact
assessments (EIAs). A more streamlined and specifically tailored set of environmental and safety
requirements are codified in the legal framework for small-scale mining. According to the 1998
Mining Act, the holder of the PML is responsible for basic environmental and safety
requirements, which include the usage of retorts to contain mercury vapour on mining sites, for
example. The list of requirements for the PML holder is shown in Table 2.

Table 2: Mining (Environmental Protection for Small Scale Mining) Regulations, 2010

Requirements for Primary Mining Licence Holders

# Issue Regulation

1 Baseline (1) Holder of Primary Mining Licence shall, before commencing mining operations,
environmental conduct baseline environmental investigation and social study with regard to
investigation human settlement, burial sites, cultural heritage sites, water, vegetation, animals
and social study and soil, and submit a report regarding the outcome of the investigation and

Environmental Protection Plan to mitigate the environmental effects to be caused
by mining operations in the licenced area, as outlined in the schedule to these
regulations.

(2) The baseline environmental investigation and social study report and EPP shall be
submitted to the respective Zonal Mines Officer within four months from the date
of the grant of the Primary Mining Licence.

(3) The Zonal Mines Officer shall, within a period of two months, approve the EPP
and authorise in writing the holder of Primary Mining Licence to commence
mining operations within the mining area.

(4) Where the Zonal Mines Officer is not satisfied with the submitted baseline
environmental investigation and social study report or EPP shall issue a
notification directing the licence holder to improve the report or EPP within a
period specified in the notice.
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(5) Failure to submit baseline environmental investigation and social study report or
EPP as required under sub regulation (1) or (4) shall render the licence holder in
default under these Regulations.

2 Settling ponds 1. The holder of a primary Mining Licence shall ensure that washing or settling ponds
are constructed in his Primary Mining Licence area to provide for washing and
sluicing, and no such washing and sluicing shall be done along or fifty metres (50m)
from river, streams or any other water sources.

2. Where a settling pond is used a part of the mine drainage system, all channels
discharging into the river system must be through a culvert and the slopes
protected from erosion.

3 No vegetation | Vegetation clearing will NOT be undertaken within twenty metres (20m) of any stream
clearing or riverbank.

4 Use of a retort The holder of a Primary Mining Licence shall not heat mercury amalgam to recover

the gold without using a retort

5 No cyanide | The holder of a Primary Mining Licence shall NOT use cyanide leaching without the
leaching written approval of the Chief Inspector.

6 Abandoned No holder of a Primary Mining Licence shall commence development of new
workings to be workings in his primary mining licence area without backfilling and re-vegetating or
backfilled or | fencing the abandoned previous workings developed by himself or his agent.
fenced

7 Damaged areas Prior to the commencement of mining in any area that may have been
to be inspected environmentally damaged, the Primary Mining Licence holder shall request an

inspection of the same area by an inspector to confirm environmental disturbance.
Any area, for which the authorities have not received a request for an inspection,
shall be considered as normal.

8 Tailings disposal The holder of a Primary Mining Licence shall ensure that tailings are disposed of at a

proper place in a manner approved by the inspector.

9 Children not to No holder of a Primary Mining Licence shall allow children below the age of 18 to be
be employed employed or engaged in any mining or processing operations in his primary mining

licence area.

10 | Pitlatrines to be Every Primary Mining Licence holder shall ensure that pit latrines are constructed
constructed and maintained at a distance of not less than one hundred (100m) meters inland

from any water source other than washing or settling ponds.

11 | Protective gear Every Primary Mining Licence holder shall ensure that each employee is provided
to be used with protective gear and no person shall handle any toxic substance without using

appropriate gear.

12 | Remedies and Where the results of monitoring indicate non-compliance with the EPP or any
penalties condition of these regulations, the holder may be required-

9 totake all reasonable measures to mitigate the impact of such non-
compliance and report such measures to the Zonal Mines Officer; or

9 to pay afine not exceeding one hundred thousand shillings (100,000) per
breach imposed by way of administrative measure by the authorised officer
for such non-compliance.

Fiscal Regime in Tanzania

The application fee of PML is 50,000 TZS. The holder of a PML in Tanzania is expected to pay
annual surface area fees at 80,000/ha/ year, royalty at 4%, District Service Levy charged at 0.03
of annual turnover. The PML holder is also expected to participate on CSR in vicinity communities.

Doc03_ICGLR _ Formalization Guide: Best Practices in the formalization of ASM in ICGLR



For processing licence the applicant pays also 50,000 TZS.

The PML holders are also subject to income tax at 30%.

The Holder is subject to the tax and customs legal regime for all his mining activities carried out
on the National Territory.

ASM organizations and formalization

In Tanzania, the ASM are organised in association of miners, cooperatives or as owners of PMLs.
Areas that are not adequately regulated include the relationship between owners of Primary
Mining Licenses (PMLs) vis-a-vis land owners, and vis-a-vis the people who actually work the
mines. As a result of this, the small-scale mining industry has created its own regulatory regime
which runs parallel with the country’s regime. For example, when someone obtains a PML in
respect of a certain area, and the area happens to be inhabited, the owner of surface land is not
automatically displaced, but agrees with the holder of the PML together with people who will
actually work the mines, on a modality of division of proceeds. In most of the places, the owner
of the PML takes 20% plus all the tailings; the owner of land takes 20%; and those who work the
mines get 60%. If the area is not inhabited, the owner of the license gets 30% and the persons
who actually work the mines get 70%. Sometimes the situation is complicated by the fact that,
the owner of the PML will be different from the person who owns the pit, as there could be
several pits within one PML. There the distribution will be such that, the owner of the PML gets
15%; the owner of the land gets 15%; the owner of the pit gets 15% and those who work the
mines get 55% (Kilangi, 2012). The table 3 shows the number of licenced ASM in Tanzania.

Table 3. Calculated number of legal ASM in Tanzania

YEAR 2016

Number of PMLs 40,000

Number of Prospecting Licenses 4,000

Number of Projects at feasibility studies 21

Number of Cooperatives ?

Number of Mining Associations ?

Estimated total number of ASM 1,500,000 - 2,000,000

Source: Ministry of Energy and Mining, 2016

Formalization challenges
The formalisation of the mining sector is directly related to the progress and development of the

sector. Presently the sector faces several challenges, being the main the limited access to mining
sites for the PMLs, the remoteness of most ASM operations hence making illegal mining and illicit
trading flourish as monitoring is weak. The miners ask for geological data of the designated areas
for PMLs, in fact they ask for resource evaluation exercise by government. The lack of adequate
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knowledge of the areas leads to miners holding several PMLs in attempt to increase the chance
of finding an economic deposit.

The miners also complain that Government does not provide any assistance to the miners during
the prospecting phase, this fact leads to miners losing money by using inefficient prospecting
methods. When mining starts, miners tend to try to recover their investment in the first few years
and do not pay tax to Government. In Tanzania there are limited areas for new PMLs and this
leads to encroachment of ASM into LSM properties and fuel conflicts between the two. In 2014
only 8,657 PMLs were issued in Tanzania.

It is also evident that most of mining settlements are in remote areas and are temporary. These
two facts build up to the lack of infrastructure and availability of proper social services. But even
in places where small scale mining activities have been taking place for a very long period of time,
infrastructure and social services are usually very poor because there is always the feeling that
such settlements are temporary and therefore both the government and private investors
hesitate to invest substantially in such areas for fear that such investments would become useless
after the exhaustion of mining activities. These settlements have high prevalence of
communicable diseases. The impact of the temporary nature of these settlements does not only
translate into environmental challenges, but also into social challenges such as poverty,
criminality, prostitution, and others.

Government Intervention in the ASM Sector

The Government of Tanzania has different initiatives that tend to assist ASM. Besides the
Extension Services provided by Zonal Mines Offices, the State Mining Company (STAMICO) has
also the mandate to assist the ASM sector by offering services to miners and by developing the
ASM sector in collaboration with all other stakeholders such as Ministry of Energy and Mines
(MEM). STAMICO offers technical assistance to Small Scale Miners. STAMICO has also established
as one of its strategic objective to transform ASM into well-organized where the geological
information on PML areas is key. The strategic objectives include the preparation of proper
mining plans, bankable documents, promotion of appropriate technology (affordable
equipment), access to funds, market (sustainable and fair). STAMICO also aims at advising ASM
and assist them technologically.

Most of services provided to ASM by STAMICO are free of charge with exception of some of the
services which are charged at affordable rates (e.g. drilling services).

6 MEM Annual report for 2014/2015
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Challenges for the delivery of services to ASM
The Government faces several challenges in its attempt to assist ASM, being the most important

one lack of funding. STAMICO for example does not have sufficient equipment (e.g. only has two
rigs).

STAMICO together with MEM will be establishing 8 centres of excellence (funded by World Bank)
which will be run as demand driven services.

STAMICO is organizing a database of the PMLs and verifying the operation status of each PLML.
There are also legal challenges related to need for reviewing the procedure for procurement and
on JV and partnerships with government entities.

RWANDA

Licencing

According to the Mining Law of Rwanda, 2014, all miners must have a mining licence. The Mining
licences have three main categories, Artisanal Miner’s licence, Small Scale Miner’s Licence and
Large Scale Mining Licence.
According to article 3 of the Mining Code: Any person who applies for a mineral or quarry license
shall fill appropriate forms provided by the Institution. These forms must contain at least the
following information:

1. Identification of the applicant;

2. Proposed location of activities;

3. A document describing the action plan, its implementation and costs;

E

Strategies and timeframe for the execution of each activity;
5. Planned investment and proof of its source;
6. Employees and the level of their qualifications;
7. Proof of tax clearance;
8. Information on pending litigation cases if any.
The application for mineral or quarry license shall be submitted to (Article 4):
1. The Minister in case of application for a mineral license with a copy to the Institution;
2. The Minister in case of application for a large-scale quarry license with a copy to the
Institution;
3. The Mayor of the District in case of application for a commercial small-scale quarry license
with a copy to the Minister and the Institution;
4. The Executive Secretary of the Sector in case of application for a non-commercial small-
scale quarry license with a copy to the Mayor of the District.
The application for mineral or quarry license shall be accepted only when all requirements are
met.
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According to the institutions interviewed in Rwanda we were informed that all miners are
formalised in Rwanda. This might mean that all miners work in licenced mining sites.

The miners are organized in a National Association of Miners which embrace all miners, ASM and
LSM. The Association has representation at all levels, especially in all 30 mining Districts.

The government of Rwanda is committed to ensure support for artisanal miners through
developing stronger cooperatives and a national federation of miners, as well as through
providing funding from the mining development fund. This public-private partnership fund could
be used for research and financing instruments and could be self-sustaining from interest and
loan repayments after an initial capital injection.

Summary of proposed artisanal miners support scheme’

Small-scale miners need support in three areas to raise their productivity and incomes:

I Technical assistance: Small-scale and artisanal miners could be significantly more productive if they were
provided with assistance in: identifying easy to exploit deposits; in improving their techniques of
exploitation and in developing initial stage processing (cleaning) activities. Such assistance would take the
form of ‘mining extension services’ and would need to be provided for free initially. In the medium-term
there should be a clear plan for small-scale miners or processing companies to collectively pay for these
services.

9 Business development support: The scheme should also provide targeted business development support
for small-scale miners, especially in business planning, accounting and management skills. The aim of this
support is to formalise the activities of small-scale miners and to provide them with the capacity to seek
financing for equipment and other small investments from banks. Again, such services will need to be
provided for free initially, but in the medium-term could be supported collectively by miners’ groups
and/or the larger processing companies.

9 Access to finance: The Rural Investment Facility provides a reduced rate of interest and semi-guarantee to
help investments in rural areas. Since small-scale mining is always in rural areas, this fund could provide
the basis for financing the purchase of equipment and other investments. Access to this facility for small-
scale miners should be made explicit and publicised to all miners. The RIF works through commercial banks,
but there will be a need to provide ongoing business development support to ensure effective accounting
for the loans. Small-scale miners would benefit from this facility, as they often lack collateral required for
commercial loans and are unable to pay short-term and high rates of interest, due to the delays in payment
for their activities.

Funding& administration:

The funds to establish the technical assistance and business development support programmes should initially
come from the mining development fund. But these programmes should in the medium-term become self-
sustaining, supported by collaboration between small-scale miners and/or large mining firms. For example, the
mining development fund could support the use of the Rural Investment Facility, which already has clear
systems in place and financing of$10million for the next 5 years.

Box 1.Summary of proposed artisanal miners support scheme

7 Mining Policy of Rwanda, 2010
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Mine Licencing in Rwanda

In Rwanda the land and minerals are vested to the state and the private use is granted in the
form of lease for 99 years renewable. The entire country is covered by registered land plots with
specific owners. Thus, any mine licence to be allocated will require a consent from the land
owner, although the Mineral rights supersedes all other rights.

The Licensing of miners in Rwanda is guided by the Ministerial Order n°003/MINIRENA/2015 of
24/04/2015 determining modalities for application, issuance and use of mineral and quarry
licenses. There are in the whole Rwanda 700 licences and it is estimated that there at least 35,000
casual miners that are employed on daily basis and usually without any contractual attachment
with licence holders or company. According to our understanding there is limited legal coverage
for the casual labour, which make them very vulnerable to abuses (including human rights) and
exposure to unsafe and unhealthy working conditions, nevertheless the fact that they are the
real miners in entire process.

The Government is working on strategy to transform part of the 700 licenses into small scale
mines by consolidating a number of licences in certain area. This will be mandate of the District
Regional Mining Centres to promote such need to group licences and encourage the
infrastructure sharing of processing plants and mining equipment.

For licence application (fee Rwf100.000)8, the applicant has to file the application in Kigali and
need to have an EIA and need to have proof of financial capacity which is 100,000S for SSM and
Artisanal Miners’ licence and 1,000,000.005 for large scale mines.

Mineral Trading in Rwanda

The trade of minerals in Rwanda is guided by the Ministerial Order no. 003/MINIFOM/2010 of
14/09/2010 and require that any person or entity trading minerals must have a Trading licence
granted by the Ministry of Commerce after consultation with Ministry of Natural Resources.

In Rwanda there presently 25 traders for 3Ts.

The present Government strategy is to minimise the loops in the value chain by removing the
middle man that used to link the Miners to the Traders (exporters).

8Ministerial Order n°003/MINIRENA/2015 of 24/04/2015
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Figure 4. Commercialization process in Rwanda

The Government has been cross fertilizing the success stories from other sectors such as
Agriculture or Forestry, into Mining Sector.

The trade of minerals, especially the 3Ts is highly linked to the certification process and there is
need for transparent and traceability of the entire value chain.

In Rwanda, the Rwanda Natural Resources Authority leads the tagging process with 130 tag man
in the entire country.

The regional certification process is regulated by the “Ministerial Regulations No.
002//2012/MINIRENA of 28/03/2012 on the regional certification mechanism for minerals”
implemented in partnership with ITRI (it has monopoly on the traceability in Rwanda) and
supported by BGR. The certification process is supported by taxes charged to the miners. The
miners are charged traceability tax, royalty (at 4%), tag fee and other taxes and fees. It was
indicated that the traceability tax is around 500$/ton (paid by smelter to ITRI), while the tag fee
is at 180S/ton for Tantalum and 130S/ton for tin and Tungsten. The tag fee is paid to Geology
and Mines Department and is managed on the zero balance principle. This is the money that is
used to pay the 130 tag mangers countrywide.

GMD’s tag managers Tag fee GMD’s Tag managers ITRI Tax
Royalty (@4%) ITRI’'s Tag Mangers (Traceability
Income tax tax)
Surface tax S T

Patent/Business
tax
Figure 5. Traceability process in Rwanda. Note that all taxes and fees are charged directly or indirectly to the miners.
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The government is presently preparing a project to establish District Regional Mining Centres and
have secured 40 million USD. Presently there are two pilot Centres to be established by
government and one by private sector. The Centres are expected to provide one stop shop for
the miners, including the processing of ore and the provision of mining extension services.

Taxes for Minerals in Rwanda

The exploitation of minerals is subject to royalty of 4%, normally charged at export point.
The producers are also subject to surface tax and income tax which is at 32%.
Any applicant of a mineral or quarry license whose application has been approved shall pay to
the State treasury the following amount®:
1. Three hundred thousand Rwandan Francs (Rwf 300.000) in case of artisanal mining

license;

2. Five hundred thousand Rwandan francs (Rwf 500.000) in case of a small-scale mining
license;

3. The trader’s licence fee for 3Ts is Rwf 200.000 for small scale miners and is valid for two
years.

4. The Government of Rwanda charges also Tagging Fee between 130 and 180/ton of tin or
tungsten and tantalum.
The Member States of the ICGLR have already identified the need to harmonise the fiscal regime
in the region.

GHANA

Ghana is the ninth largest gold producer in the world, and Africa's second largest gold producer,
after South Africa (Minerals Commission of Ghana, 2013)10:11

Ghana’s small-scale mining sector contributes 34 per cent of its total gold production (1.4 million
ounces) and 100 per cent of its total diamond production®?.

Small-scale mining was initially legalised in Ghana in 1989. The government allowed registration
of small-scale mines, mineral production and sales, and established the Small-Scale Mining
Project (SSMP), now the Small-scale Mining Department (SSMD) in the Ghana Minerals
Commission.

The definition of small-scale mining in Ghana is based on the size of the concession and citizenry
of the licence holder. Small-scale mining is only permitted for Ghanaian citizens and the mine size
must be no larger than 10 hectares (ha). Candidates must be a minimum of 18 years of age to

SArticle 11: Fee paid by an approved applicant; MINISTERIAL ORDER N°003/MINIRENA/2015 OF 24/04/2015
DETERMINING MODALITIES FOR APPLICATION, ISSUANCE AND USE OF MINERAL AND QUARRY LICENSES in Rwanda
10 Minerals Commission [Ghana], (2013), Annual Report for 2012. Ghana Minerals Commission, Self-Published.

11 http://www.oxfordbusinessgroup.com/news/gold-miners-ghana-see-brighter-times-ahead

12 Minerals Commission [Ghana], (2014), Annual Report for 2013. Ghana Minerals Commission, Self-published.
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apply for a mining licence. The government lexicon does not use the term ‘artisanal’, referring
only to small-scale mining operations.

Legal small-scale miners are Ghanaian citizens who have acquired mining licenses from the
Minerals Commission to cover their concessions or who work as licensed tenants (tributers) on
mineral concessions held by LSM with their consent. lllegal small-scale miners include those
mining or processing ores without the required mining license.

Over the decades, there has been substantial growth in ASM, from an estimated 200,000
participants in 2002, of which 89,500 were women (Hentschel et al 2002)'3, to an estimated one
million participants in 2014 (Minerals Commission of Ghana, 2014)4,

Despite the government’s efforts to support and develop small-scale mining through
regularisation, there are still thousands who continue to operate illegally without the required
mining license, particularly in gold mining.

Small Scale Mining Licencing®®

The application of SMM licence shall be made in a form to the Minister and may be submitted to
the office of the Commission in the designated area and shall be submitted with a fee.
The applicant must be:

(a) is a citizen of Ghana,

(b) has attained the age of eighteen years, and

(c) is registered by the office of the Commission in an area designated under art. 90 (1).
At public or State interest to encourage small scale mining in an area, the Minister may by notice
in the Gazette designate a SSM area (art. 89).

The SSM licence grants exclusive right to the holder. There is established in every designated
area a Small-Scale Mining Committee (art. 92) (Box 2) to assist the District Office to effectively
manage, monitor, promote and develop mining operations in the designated area.

Ghana: MANAGMENT STRUCTURE FOR DESIGNATED AREAS?®
The Mining Act establishes the management structures for the designated areas for ASM.
The Section 92 of the Mining Act establishes the Small-Scale Mining Committees:

i They are established in every designated area.

ii. The Committee consists of the following members:

13 Henstschel, T, Hrushka, F, & Priester, M, (2002), Global Report on Artisanal and Small-Scale Mining, Summary
Report commissioned by MMSD, <http://www.iied.org/mmsd/>

14 Minerals Commission [Ghanal, (2014), Annual Report for 2013. Ghana Minerals Commission, Self-published.
15> Ghana Minerals and Mining Act, 2006

16 Ghana Minerals and Mining Act, 2006
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(a) the District Chief Executive or the representative of the District Chief Executive who shall be
the chairperson of the Committee;
(b) the District Officer;
(c) one person nominated by the relevant District Assembly;
(d) one person nominated by the relevant Traditional Council;
(e) an officer from the Inspectorate Division of the Commission; and
(a) an officer from the Environmental Protection Agency.
iii. The Committee shall assist the District Office to effectively monitor, promote and develop mining
operations in the designated area.
iv. ~ The members of the Committee shall be appointed by the Minister and shall hold office for a period
and on terms and conditions determined by the Minister.
Box 2.MANAGMENT STRUCTURE FOR DESIGNATED AREAS IN GHANA

The SSM licence holder shall observe good mining practices, health and safety rules and pay due
regard to the protection of the environment during mining operations (art. 93).

Small-scale miner shall not use explosives without the written permission of the Minister (art.
95).A small-scale miner may purchase from an authorised mercury dealer the  quantities of
mercury that may be reasonably necessary for the mining operations (art. 96)

FINAL CONSIDERATIONS

In the Great Lake regions, there are positive experiences related to implementation of the ICGLR
Protocol Against the lllegal Exploitation of Natural Resources (822) and the Pact on Security,
Stability and Development. These experiences include the domestication into the national
legislation of the Protocol (e.g. Rwanda), the implementation of sustainable mineral traceability
mechanisms in Rwanda and DRC (with limited sustainability).

The region has also positive lessons on the simplification of the environmental requirements for
ASM licencing (e.g. Tanzania and Zambia), and has outstanding lessons on the decentralization
of licencing process to Zonal, County or District Mining offices (e.g. Tanzania, DRC).

The region has countries that are committed to the development of the ASM sector and made
available significant human, infrastructure and financial resources for the assistance of miners
(e.g. DRC (technical assistance on the ground — SAESSCAM), Tanzania (Financial assistance (grants
and loans) through Bank to ASM), Rwanda (establishment of District Regional Mining Centres).

The implementation of mineral traceability systems (e.g. mineral tagging) is still a big challenge
to the region, especially because the process requires external financial and technical support.
The few sites where this is implemented has proved to be a powerful tool against smuggling and
illegal exploitation of mineral resources.
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In the region, some countries have successfully legislated the designation of areas for ASM (e.g.
DRC (ZEA), Tanzania (provision in the Mining Act for designation of SSM areas).

It is clearly recognised that the Region is still far from achieving harmonisation of legal
instruments, which would facilitate the information sharing and reduce the room for contract

negotiations in different countries for regional players.

Finally, there is room in the region for peer learning by harvesting what worked well in one
country and replicate it in other countries with adequate adaptation to local environment.
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